GILBERT H. MONTAGUE,

of the New York Bar; author of "Patents and Antl-Trust Laws.” “Effects of the
sherman Antl=Trust Aet,” “Antl-Trust Legislation by the States,” e

have said that the Government would invade the Patent Office
with the Sherman Anti-Trust Act.

This report wasa later denied.

I'ne fact rematms, however, allowing for the picturesqueneess
of the simile, that something very like an invasion of yhat have
heretofore been well-established patent rights is now under way
in the Department of Justice and in both Houses of Congress.

The Attorney-General and the Patent Laws.

By the decree which the Government procured, in October.
1911, in what was colloquially called the “Electric Lamp cases.”
the combination was dissolved as a violation of the Sherman Anti-
Irust Act, and each Company in the combination which made or
licensed the making of incandescent electri: lamps, whether under
patents or not, was enjoined generully from imposing upon the
licenseo the, fixing of a re-sale price to be observed by the licensee’s
vendees. The decree further enjoined each Compuny in ihe gcom-
Lination from making anv arrengement with dealers who might buy
from it tantalum filament lamps, tungsten filament lamps, metalized
carbon filament lamps, or ordinary carbon filarent lamps, whether
made under letters patent or otherwise, whereby such dealers were
compelled to purchase all their ordinary carbon filament lamps
fror . such Uumﬂnny. The decrce [urtber enjcined each Cumpany
fro.n making or enforcing any agreement. by which the dealers
should stipulate to purchase any of the above mentioned lamps
i=om such Company, as a condition to purchasing or being supplied
with any other type of lamp from such Company. With great “etail,

!‘ HIGH official of the Administration was recently reported to

the decree enjoined each Coruparv from discriminating, in price or |

in terms of sale, ageinus. any dealer deiiring to purchase tantalum
filament lampe, tur-aten filament lamps o2 metallized carbon fila-
ment lamps, becauca of the fact that such dealer purchased ordinary
carbon filament lamps from other manufactusors. The decree further
enjoined each Company from making any discounts bused on the
total quantity of two or more types of lamps sold to a decler, when
the resuit would be to combine or aggregate the discount on both an
unpatented lamp and a patented lamp. In broad terms. the decree
enioined each Company in the combination from making sny use
..f'nn patents in such a manner as should, in any way, tend to con-
trol the manufacture or sale of any types of unpa‘ent d lampe.
Several weeks later, the Government filed a bill in equity against
apother group cf concerns, whoee business congisted in manufactur-
ing and leasing machines, each of which performed one oj.eration in a
series that together constituted one branch of the manufacture of
a necessity of life. In this bill, the Government prayed that these
concerns be dissolved as a combination in violution of the sharman
Anti-Trust Act. Following the analogy of the decree in v.e * Elec-

tric Lamp case,” the Government praved that every stipulation in
the leases covering such machines, that required the lease2 to uss
~iich machines in combination with any other in .ne serie of which

they were one. shoild be declared illegal and void: and further,

that the concerns which manufactured and leasaed these ra shines
be enjoined from making any arrangement with the lessees by which
such lessees stipulated, as & (‘qncimon of !rasing such machiues, that
they would lease or be nunpllq.-d frr'.m the manufacturers with any
other machines of the same saries. The Government further prayed
that the manufacturers of these machines be enjoined from making
anv discount or rebate, by way of reducing :hq royalties upon the
machines which they leased, for the purpose of mr‘lumm;I the lessees
to uses their machines exclusively. Although most of the machinea
to which the Government thus referred embotied numerous in-
ventions covered by patents, the Government expressly claimed
that this fact made no difference.

Congress and the Patent Laws.

hile the Department of Justice is thus extending the Sherman

Antr‘!“l.l'.:st Aot ﬂ.m what previously was regarded as the domain
protected by the Constitution and the patent inws, Congress has been
active in suggesting new statutes 1o acc arplish the same purpose.

Senator Gore and Congressman Oldfield each introduced into
Coogress last epring a remarkable bill which proposes to amend the
patent laws by providing that anybody may petition the Commis-
sioner of Patents for a license to make, use and sell any patented
invention, and that thereupon the Commissioner nl.lall hear such
applicant and the owner of the patent, and within ten days after such
hearing, shall make an order raquiring the owner of the patent to
grant a license to the applicant, in such form and upon such terms
s the Commissioner “deems just.” The fact that somebody else has
already bought a license from the owner of a_patent shall not pre-
vent tha Commissioner from granting a similar license to any
other applicant. The bill further provides that every patent im-
proving an invention covered by a basic patent shall expire upon the
date of the expiration of the basic patent.

Sonator Kenyon, who was an Assistant Attorney-General of the
United States prior to his election as Senator, introduced into the
Genate in Mav, 1911, a bill to supplement the Sherman Anti-Trust Act.
This bill provided that if any business. or any portion of any business,
constituted & combination in “restraint of trade,” every person en-
gaged in such business should forfeit “any and all rights which such
per=on may have to protection under or right to damages for infringe-
nent under any patent right held or owned by such person, whether
directly from the United States or under purchase, assignment or
otherwise: and the right to the free manufacture and use of any and
allarticles, devices or machines so held under rixhlt of patent by the
person who shall have v";glulmi”nny of the provisions of this Act,

1] the opened to all.”
M“‘L.Tililr::;ﬂ{::{l:hh’;evep:mn introduced by Senator La Follette, Con-
gressman Lenroot and other Congressmen, mostly as supplements
or amendments of the Sherman Anti-Trust Act, providing in general
language that no one shall make it a condition of any sale or leass
of anv machine that the purchaser or leasee shall not buy or lease
machinery of any one else. Such a bill, it may be noted, has, with
certain qualifyving clauses, already been enacted into law by the
[ogislature of one of the States. Soveral other bills, embedying
substantially eimilar provisions, and prescribing various penalties
{or forfeiture, fine an imprisonment, and in some instances going
f2r beyond the provisions of the billsabove described, are now pend-
INE 1N PTIR ek )

The disposition evidenced by these bills, and the tendency the
Dap [“;l—; I T:mtmnf Justice already noted, are matters worthy of thought-

ful consideration.

Early History of the Patent Laws.

Until the most rme(riu! times, a liberal view has characterized the
Amarjce olicy toward inventors.
iy Eff-r:lrle[:he Constitution was adopted, several of the colonies had
laws which protected inventors in the exclusive use and profit of
their inventions. In 1789, when the Federal Constitution was adopted,
the subiect was approached in the moet generous spirit.

Article 1, Section 8, Sub-division8 of the Constitution provides
that (onaress shall have power “to promote the progrees of solence
and useful arts, by securing, for limited times, to authors and in-
ventors 1he exclusive right to their respective writinge and dis-
onveries )

Almost every other clause of the Constitution was the subject of
mr‘rt-\- lr loss disagreement and debate. To this clause, however, was
accorded the almost unique distinction of universal approval. Neither
in the debates in the Constitutional Convention, nor in the months of
pamphleteering and publie discussion which follo ed the Convention
and procoded the acoption nrhtha c‘;:nﬁm.uuon by the several States,
wis the poliey of this clause here challen 1

r.HL‘.wmg the reccommendations of Alexander H-mllmn,Uin his
famous Report on Manufactures, the first patent laws of the United
Siates were enacted in 1700, During the succeeding forty-six years
w667 patents were issued.  Under the impulse of this growth, new
stariies, plaeing the patent system upon & more substantial basis,
Ware thean enacts

i MrI Justice HLHG?, writing about this time, was well within the

mark when he stated:

tenta for ln\-%nuom Are now treated as a just gﬂurd to Ingen.oys
xn. And as highly banedclal w the pubiic, not enly by holdin&oul coft-

erablestnoouragements 1o genlus and talents and enterprisé, but as ul-
timately securing to the whole community great advantages from the free
communication of secrets and processes and machinery; which may be
most Important 10 ail the great Interests of soclety--to agriculture, to com-
merce, and lg anufactares, wa well as 10 the cause of sclence and art. In
America thif lIberal viaw of the subject has always been taken, and iniee |
1t I8 & natural If nol necessary result from the very lapguage and intent of
the power given Lo Congress by the Constitution on this sublect.”

Bubsequent revision of the patent laws brought the system
to such a degree of perfection that the commissioners of foreign
nations who attended the Centennial Exhibition in Philadelphia
in 1876, struck with the American superiority in machinery and
mechanical tools, attributed this superiority to the fostering effect
of the American patent syatem, and advised their governments to
take steps to create or modily thejr patent laws to conform to ours.
What most impressed theses foreign visitors, judging from their
reports to the nations whom they represented, was the stimulus
which our patent laws afforded to inventions by mechanics working
in the factories and workshops throughout the country.

Prosperity Under the Patent System.

In 1878 the Committee of the United States Senate on Patents
Feported that the patent system had been the foremost agent in pro-
moting the progress of the uscful arte in the United States. The
committee stated:

“No rhnn1e should be made In the patent law to weaken the Induce-
ment which, In Its ordinary and norinal operation In the common frans-
actlons of business, it offers to those who will sucoessfully invent, and to
those who, by perseverance and expenditure, will perfect the Inveptions
And the machines In which they are embodied, and push thelr {ntroduction
80 far as lodml the publle In possession of perfectly working machines or
a perfectiy Anished produect *

The benefits which the entire community derived from the patent
system vastly exceeded, in the opinion of the committee, “the loss
from changes which should substantially impair the protection it
gives to the exclusive right intended to be enjoyed by the inventor
under the Constitution.”

What the United States owes to its patent system can hardly
be estimated,

Figures showing the development of a few manufacturing in-
dustries afford a slight notion of what the total benefit of the patent
system has been to the welfare of the United States. In 1850 the
amount of capital engaged in the manufacture of agricultural imple-
ments was $3,564,202. In 1905 it had increascd to $108,740,700 and
afforded employment to 47,304 wage earmners. The value of the
preducts of this industry meanwhile had increased from $20,831,004
10 $112,007,344. In 1860 the ocapital engaged in the manufacture of
sewing machines amounted to $1,484,450. In 1905 the amount of
capital in this industry amounted to $20,686,204. The value of the

roducts of this industry meanwhile bhad risen from $4,403,208 to

,860.870. Practically every invention that has made possible the
improvement of electrical apparatus has depended for ils existence
and development upon the patent system. In 1880 there were only
78 concerns in this industry and the capital employed amounted to
$1,500,758. Iu 1005 there were 754 establishments, and the capital
invested amounted to $174,080,026.  The value of tl:o‘ﬁl"oduct mean-
while had increased from $2,635,088 to $140,809,369. e tyagwritar
industry was created almost entirely by patents. In 1 there
were 30 establishments employing a capitai of $1,421,783 and producing
an output of $3,630,126.  1n 1905 there were 66 estabiishments owloy-
ing a capital of $10,641,802 and producing a product of $10,640,406.
Other industries dependent upou patents showed even more striking
results. ‘I'he paper and printing trades produced in 1905 an output
valued at £508,572,850. ufactures of metals other than iron and
steel amounted in the same year to $442,012,190. ‘I'extiles, which
are peculiarly the product of patented articles, aggregated in 1005
the enormous total of $1,397,000,940. In 1880 the i
in the manufacture of boots and shoes was $42 994,028, and the value
of the product was $160,050,354. In 1905 the amount of capital in the
indusiry was $122,620,083, and the value of the output was ,107,458.
1 1880 there were five concerns in the United States manufactu
phoiographic apparatus, baving a capital of $83,000 and an annua
product. of $14z.000. 'In 1805 there were ninety establishments in
this industry. having a capital of $5,731,482 and an output of $9,543,080.
During the five years froin 1900 to 195 the number of manufactories
of automobiles increased frora 57 to 178, the amount of capital in the
business increased from $6,768.857 to $23,083,660, the num of wage
earners increased from 2,241 to 12,049, the amount of wages increased
from $1,320.638 +~ §7,158,05¢, and the value of the product increased
from $4.748,011 t.. $30,023,536. The aggregate value of all the refined
products < petroleum in 1905 was $175,005,320. The manufactures
of iron and steel in the same year reached the enormous total of §2.-
170,720.720. The cntire amount of American manufactures for the
sam~ year aggregatled in value $14,802,147,087. '

Tach of these industries owed its origin and development to in-
ventions encouraged by the patent system. The tremendous wealth
and prosperity indicated by thess figures affords some slight notion
of *Ye debl which the United States owes to ils pateni system.

Pa.ent Laws the Cause of Improvements.

The century just elapsed saw the invention of the first steamboat,
the first practical steam rotary printing preas, the first locomotive,
the first knitting machine, the first railréad, the firat typewriter,
the first telegraph apparatus, the first electrio light, the first pneu-
matic tire, the first sewing machine, the first photographic camera,
the tirs! ocean telegraph cable, the first shoe-sewing machine, the
first sanitary plumbing, the first harvester, the first automatic rail-
way equipment, the first application of eleotricity to power and
transportation, the first telephone, the Arst phonograph, the first
rotary steam turbine and the first a lane.

None of these great instruments of commeroe, in the form in
which we know them to-day, were produced in the pioneer inventions
which bear their name. A multitude of leas interesting but in the

gregate more important inventions had to be made in order that
.tto k‘rlsl“ ideas embodied in the initial inventions might become
workable.

With attention fastened upon the brilliant, imaginative effort
represented by those pioneer inventions sight has been lost of the
greater effort involved in the ful, laborious tation
which has produced the numberiess subsequent improvements re-
quired to m:grove the pioneer inventions in order to adapt them to

ractical and commercial use. For this reason aﬁnﬂ inventora
ike Fulton, Stephenson, Howe and Morse are ranked in lar ea-
teern with great dl?ooveron like Columbus, Cortes Balle.
But the hundreds of tolling inventors who followed thess great
pioneers and did the less celebrated task,
and frequently more laborious work of devising ways and means
by which the original invention might accomp! ita great purpose
are forgotten, like the humble settlers in the train of the great dis-
coverers who openad and cultivated the country and by generations
oflpntient and uncelebrated toil have brought about its present de-
velopment.
hatever may have been the cause of the great pioneer in-
ventions, the stimulua that produced the thousands of improvementa
that have adapted them to practical and commercial use has been
the patent system.
e Committee of the United States Senate on Patents in 1878
reviewing the progresa of invention in England and in the United
Btates, declared:

“The steam engine, Invented and Improved by Watt, the steamboat:
belonging to thls eountry, the locomouve engine {avenied by Stephenson
and improved by his son, were created under the direct and personal stim-
ulus of rhe atent law, and patented as soon as invented. The labor and ex-
pense of Watt and Boulton In perfecting the engine were 0 great that,
when |t seemed Ilkelr 10 {all 1o the ground afier Watt had spent all his means
and six years of the life of his patent, Paslamenj extended |t long before 1ts
expiration In order 1o Induce them to persevere, Watt thought ip 1815
that no further improvement could be added, but since that time the machine
has been the subject of innumerable patents, and lis eficlency lncre
between four and five fold, while all the galn he made over the old atmos-
pheric engine of Newcomen was o |ncrease the power rather less than
fourfold. Sinee Stephenson’s time the locomotive has been made the subject
of perhaps as many patented improvements. few great In themeelves, :s
in the aggregate Increasing 1ts capacity as much as that of the station
eugine has been lncreased.

The committee announced the principle, which the Constitu-
tional Convention and the first Federal Congress had acted upons
which Alexander Hamilton had explained and which universal ex-
perience has demonstrated:

but no less necessary

“The protection which the patent gives & tent owner In the resulis
attalned induces him, and (s ail that wil induce him, Lo expend the time and
the mouey —often several hundred thou d dollars a‘pon a le machine

M Feri‘m‘llh. Le Livention, r.mb?y;n( i in A prac Wl machine,
and {ntroducing It to pubilo use he commit are, th

thal the framers of the Constituticn were wise In whelr Sudlm*! when, in

intrusting to Congress ‘the power 1o Trumou rclence aad Mlt.‘ull. they

ave them only one means for doing 1t, namely, ‘seouring for 1
o authors and inventors wue exclusive right to th respective writin
and disccveries' No change should be made m the pa luw to weaken (hn
tnducement whieh, In its ordinary and nor opera e commaen
transactions of business, It offers to those who will successfully inveot,
and 1o tuose who, by perseverance mdm ture, wiil mm.u Inventions
and the machines in which tney are embodied, aad push Introductlon
80 as 10 “l. the public in possession of perfecily working machlnes or &
perfeclly fNalshed product.

The total number of patents issued up to December 12, 1911, was
1,011,894. In 1909 there were 65,539 applications for patents and 87,421
new patents were issued. Durln% year the fees received by the
Patent Office in the gourse of its business amounted to §2,042,823.14,
which showed & considerable excess of rmlﬁh owi expenses. Thia
excess was turned into the Treasury of the United utﬁ.nm on
Jan 1, 1910, the total balance to the eredit of the Patent Office
aﬁtg?m of the ““t':d o& 'm‘:: ?v':r disbursemeats for a long

of years amoun 098,227,
The numberless haurs of labor, the millions of dollars of expendi-
ture, the countless failures and all the laborious and costly experi-
mentation represented by these figures have been and must always
continue to be essential to every step of economic and social progrees,
The only com tion to those who bear this tremendous burden
for the benefit of the race is that afforded by the paten tem.
For this incalculable service the titutson of the United Btates
merely provides that the inventor who, at his own risk and by his
own labor and expenditure, has finally inoreased human know
aﬂ comfort, may “for limited times" have the “exclusive r'!’h
to his own creation. Congress have sinoe fixed this “limited time"
at only seventeen years.

Judge Taft’s Definition of Patent Rights.

Just what the inventor gets under the Constitution of the United
Btates and the patent laws was nowhere better described than in
18906, in the language of the Circnit Court of Appeals of the Sixth Cir-
ouit, in which Judge Taft, now President of the United States, apd
Judge Lurton, now an Associate Justioe of the Buprems Court of
the United States, both conourred:

“The essence of the monopoly conferred by the grant of letters patent
I8 the exclusive rignt to use the Inventlon of discovery described in the pateat.
This exclusive right of use Is & true and absolute monopoly, and Is granted in
derocation of the commen right, and this right %o monopolize the use of the
Invention or discovery Is the substantial property right con&_pnu by law, and
which the public is under obitgation fo regpect and protect he right ic make
and use, or s¢ll, are completely severable rignss, and Invoives the righs to
confer un oihiers such qualifed priviiege. whether of making, of selling to
others, or of using, as he sees i, whether within specified limits, or under
limltatlons of quanity or numbers or restricted use.”

Apart from the interest which this definition of the patent right
derives, froin the high station now occupied by the Judges that
announced it, this decision has the additional authority of having
been repeatedly cited with approval of the Bupreme Court of the
United States.

From this definition of the rights of the owner of a patent, two
principles result, which, time and again, have been laid down by the
Courts:

First: The owner of a patent may impose restrictions upon the
use of the patent, and the manufacture and sale of the patented
article by the licensee, and such restrictions, if part of an express
agreement between the owner and such licensee, may be enforoed
by the owner against such licensee.

Becond: The owner of a patent may impose restriotions upon the
use and resale of the patented article, by the party to whom such
article is sold, and such restrictions, if made known to such party,
may be enforoed against such party by the owner of the patent,
even thoufh noexpress agreement exista between them.

Technical a8 these prinulﬂles sound, their importance in the
American patent system, as the chief encouragement to inventions
which have gnormously increased American wealth and American
prosperity, ehtitles them to careful consideration.

veral examples may be cited of restrictions upon the use of a
E;mnt. and upon the manufacture and sale of the patented article
the licensee, which, acoording to decisions of the Cirouit Court of
Appeals of several circuits, may be imposed and enforoed the
owner of a patent; provided such restrictions be made the subject
of an express agreement between the owner and such licensee.

The owner of a patent for rubber tired wheels fnaud to various
concerns licenses under these patents. The license agreement
established uniform prices and fixed the percentage of output which
oould be made and sold by each licensee and provided that a Com-
missioner named by the owner of the patent should supervise the
business of all the licensees, and receive a specified portion of the
royalties and distribute such fund among the licensees according to
{‘mﬂ“ﬁfu“' ul‘d?'hl The ("i‘rfi'gnt ht;ourlt“ of Appeals of the Seventh

) by ng in Chicago, hel t this arrangement was
and did not violate the Sherman Anti-Trust Aot o

The owner of patents covering harvesting stackers ted
licenses under these patents to several concerns. By the terms of
this grant the licensees agreed to maintain a fixed price, and to pay
the owner a fixed royalty. The Circuit Court of Appeals of the &-
enth Circuit, sitting in Chi ., held that this arran t was
lawful and not in'cong:ihm with the Sherman Anti-Trust Act.

The owner of certain patents cove raisin-seeding machines
assigned these patents to T(‘umpnny,wch granted baouk“to the
g;ng and ?:ﬁml other .cﬁnaerﬂu licenses under these patents. By

Tms o s grant, the licensees agreed to oertain
royalties, which were divided in certain fized mpop:Jou n':,lﬂl
the owners who had thus uoimwd their patents, and un k
to use the patented machines strict compliance with
conditions, and to use no machines made under other patents. The
Circuit Court of Appeals of the Ninth Circuit, sitting at San Fran-
cisoo, held that this arran ent did not constitute a combination
in restraint of trade, or to areate a monopoly within the mean-
ing of the anti-trust laws. The Court disposed of the Sherman
Anti-Trust Aot as follows:

“Congress having created the patent law, had the t o
modify It, iIn whole or in part, mro‘glv or by nkmmmm&nm
Sherman Law contalns no reference the patent law. Each was paseed
under a separate and distinet ccnstitutional grant of power; each was passed
prof Iy to advantnge she public: the n implication is not tha
one lola was taken away from the patent law; :‘. nesessary lnpﬂlu

n.lbn pam;eﬂ-} ﬁ:lcgss.':rmru;lunm meylm released by the owner of

paten n s mon . are not articles
commercs among the several states.” st -

The leading authority for the pro tion that the owner of a
patent may impose restrictions upon the use and reeale of the pat-
ented article, by the party to whom such article is sold, and that
such restrictions, if disclosed to such party, may be enforced against
him by the owner of the nt, even though no exprees
exists between them, is the case above referred to, decided by tha
Circuit Court of Appeals for the Sixth Circuit, in which Judge Taft
and Judge Lurton both participated and concurred, and wlach has
several times been approvingly cited by the Supreme Court of the
United States and often quoted as authority by other Federal courts.

Thus was a case in which a manufacturer owned several patents

overing machines for fastening buttons to shoes with metalllio
fasteners. Every machine bare a conspicuous metal plate on which
was expi~ssed 4 restriction to the effect that the machine was sold
and purchased to use only with the fasteners made by .he manu-
facturer, and that title to the machines should revert to the manu-
facturer upon violation of this restriction. Ju Taft and
Judge Lurton, as already besen shown, both held this restriction
to be vald and enforceable. What to-day is most interesting in
their decision is the conclusive manner in which they answered the
suggestion that such a restriction might axtend the B::‘“‘ monopol
to articles not included under the patent. Bince t -
tude of the t of Justice and the pro fon
above descri have been inspired solely by this su
glrl.lcula:!{vl interesting to see how completely Ju

udge L n demolished it sixteen years ago.

-

it in
Taft and

Judge Taft Disproves Monopoly Charge.

Judge Taft and Ju Lurto with frre-
'r::bla day than it % whaanﬂ.s‘eomon -3':‘1'&-3" e

delivered,
any eo-called mondpoly in unpatented articles which might
ﬂ.wh:'-' from such an arrangement was a legitimate part of the patent

“If the patentee ch s 10 reserve to himself the sxclusive use of his
device, and tae invention be of A wide character, and so radical as 10 enable
him to make and sell an unpatentabie product chea than any other com-
petitor, & practical monopoly of the market for that article wm result; and
:;t”n%‘?;le wl:‘v fay that @ monopoly thug secured was \Wegitimate, or obnoxious

“To llf\?‘trnr: Let 1t be supposeq that the patents owned by this com-
rillnlrt were of so wide & chAracter as to cheapen the process of manu
acturing shoes, and to drive from competition &ll other modes of manu
facture. Then cugmn thrdmtrmu were of opinion that they could most
proniably enjoy sneir Inventions by rewalning the monopoly of the use, and
engaging In the manufaciure cf sioes. If content w0 un{etuu all others,
they could engross the market for shoes, to the axtent of thelr ca 1y o
supply she demand durlntlhe life of thelr patenis, or so long As m::dlnven-
tlon was not superseded by subsequent Inventions stlll further cheapening
the cost of manufaciure.  The monopoly thus secured would de the la te
consequanca of the meritorious character of their inrention. Yet just such
monopclles mnhrnun whenever a now and surprising advance is made In
scme art of wide and general use. The great consuming public would be
benafted, 1ather than injured, for the monapaly could endure 8o long only as
shoes were supplied ut 1. less price than had prevailed before the invention.

Now If the patenfees, by retalnlng 1o themselves the exclusive use of
thelr luvention, are abie, legitimately and lawtully, to acquire & monopoly
of the manufacture of shoes, and dﬂlr0§ the shoe market for those who
before had shared It, why may they not, by a system of restricted licenses,
permit others o use thelr devices on coudlton thas only some minor part
of the shoe—the peg;. the tips, the thread, or the buttons, or the bution
fasteners—shall be bought from them? If these concesslons were such as
10 enable others o compete, though thelr use of the mechanism was re-
stricted by the terms of the lloense, who cculd justly complaln if theinvent-
ma‘;:ngﬂ:o:éﬁe; l:tllﬂl'mpoh‘ of |l:.nrlrmrlv.ﬂ for |Ilne -r"hl. named \n thu'

s e oppcriunity for & monopoly of the man wre o
e complete shoe®™ P e

Judge Taft and Jud’e Lurton thus convincingly proved that
such a result, far from offending against publio poﬁoy. was a posi-
tive benefit. For the patent owner ooufcji accomplish this result
only as he could “make and sell an unpatentable product cheaper
than any other competitor” and that “the great consuming publio
would be benefited rather than injured, for the monopof

endure so long on‘lg as shoes were supplied at a I.ourrrloo had

)

prevailed before invention.” Applying these principles to the
staple-fasteners involved in the case go re
their logic in these words: ¥° s &ey S Botb

“This method of lcenslng thelr mechanls resul
the engrossment of the market for Mlplel..n S':In':.tyu:rmneli:’tn.v.e.nm r‘onh
trcls the market fo bulmnunhx appliances. and 10 the exient thas
thelr machines shall supe ¢ otier modes of clinching staples, just so
long wlil be tney be enabled to conirol the market for staples. Thelr mo
nopeoly In an unpatented article will de 1 upon the merit of their patented
device, and the eXtent uIancn other rlﬁcu ng devices are superseded by It.
in the last analysis the Invention desiroyed the demand for sizes and shapes
of ataples not ted to use with the machine of complainant and the mo-
so&ly of the use awarded by the patents denm)'og the markel for siaples

1] for use in complainani's machines. The monopoly in the unpa d
auu resulia as an incident from (he monopoly in the ude of complainant's

, and i therefore a legitimal, [} J
g g e AR gitimate reswit of the patentec’'s gontrol oper ihe

n by others. Depending. as such a v womld, upon
the merits of the inronlion Lo which ohnza
to public policy, nor an illegal rcnml‘rfl%?‘lr:l'd:'..fm',' & N
Common gense, no less than the authority of the m courts
have quoted this decision with ap) ronl".'nu rts wnuon-
of Judge Taft and Judge Lurton. The Cimulraun of Appeals
ol Beoond Ciroult, sitting in New York, has indicated that re-
striotions similar to those desoribed by J Taft and Judge Lurton
should be enforoed only when they required users of the machine to
from the manufacturer articles particularly ted to
machine, as distinguished from articles like Pcpor and ink and
other common supplies, made without particularity and sold in the
?ﬁk;t. 3 'l“ihll d'{_-i} :wtlo(;:..,h%wevir. should not&h disturb the
rﬂnd o {1t aft and Ju urton in such master]
ashion annunciated. rhi- principle hnﬁemo and again been mpuﬁ
and elaborated the courts. The common sense underlying has
been succinotly stated by a Massachusetts Judge as follows:

"m’mml t stipulate fo rl be recel
mu sum of n':merpor n Dlll"l npm?;' t!tllgt‘gn would ma .13 'I"-
1] tenors at an agreed prlo1 Oor use lo the mdmu. pur-
18 oamar ahould chases 1o iposs. i6ht o woll sores Ly sy Tor Ta ihat
way as In any other.” ' L

could -

This right of the patent-owner to enforoe restrictions regarding
the manner of use and terms of sale is not unreasonable. Most

basio yatents are not ready for commercial exploitation until the
lapss of six or seven yearsafter they areissued. Inthisthe patented
article differs from the copyrighted book, which {8 complete and
ready for sale ag soon as the copyright is issued. Yet the term of
the patent is seventeen years, as against twenty-eight years with
possibly fourteen years more in the case of the copyright. Since
the productive period of a patent is really so short, the importance
of preserving, in full integrity, the right to enforce these restriotions
regarding use and sale is all the greater.

The Supreme Court on Patent Rights.”

The Department of Justice now contends that by reason of the
Bherman Anti-Trust Act the only restrictions which the patent-owner
may impose upon the manufacture and sale of the patented article
by his licensee are such restrictions as he might impose if the article
were not patented; and further that by reason of the Bherman Anti-
Trust Act the owner of a patent can no more impose restrictions
upon the use and re-sale of the patented article than he might if the
article were not covered by patent.

From the standpoint of public policy, the only conceivable argu-
ment in favor of this attitude s that possibly competition may thereby
be compelled between manufacturers and dealers in different patented
artioles or in articles manufactured under the same patent. This
argument was answered by the Circuit Court of Appeals of the
Seventh Cirouit in the raisin-seeder case above mentioned:

*Over and above an absolute monopoly, created by law (1. e, bg the
patent laws) how can there be a further and an unlawful monopo NIE.
e thing? If plaintif were the sole maker of Grant tires, how coul -
:‘f‘ control of prices and oullun injure the people, deprive them of some-
¥ to which they have a rlght’ Is a greater Injury or deprivation in-
ﬁouﬂ ttJuumm authorizes a combination or pool 1o do what plaintiff can
directly? To say yes means that substance 1s disregarded, that mere

ol whah B the Herits of the brEAin tus peoblo agread 16 cllin 0as

’u“a"&"&?.’.fn deed to them shall have mnured.'Pm

More suocoinotly and absolutely conclusively, this argument
was disposed of by Mr. Justice McKenna, speaking for the Supreme
Court of the United States in the “Paper Bag case,” hereinafter
quoted, when he declared:

¥ 'é.:o':rmrer thli“:.llncﬁ:: o:aum ;:oo:ld o lﬂn Mngth‘:”vgy‘x-
of the right conferred by the patent.”

Perhaps the contrary notion might never have been thought of,
exoept for the decisions of the Bupreme Court of the United Btates
in the “Copyright case,” in 1008, and in the “Proprietary Medicine
case” in 1011. .

In the “Copyright case, * the Supreme Court held that a book pub-
lisher could not prevent a book-seller from selling a copyright novel
for less than a stipulated price, merely by printing in the book a no-
tioe that “no dealer is licensed to sell it at a less price, and a sale
at & less price will be treated as an infringement of the copyright.”
In that case, however, the Supreme Court was careful to state that
“there are such wide differences between the right of multiplying and
vending copies of a production protected by the copyright statute
and the rights secured to an inventor under the patent statutes,
that the cases which relate to the one subject are not altogether con-
trolling as to the other,® The Supreme Court expressly declared
that nothing in its decieinm should be treated as an indication of its
view “as to what wou! | be the rights of parties in circumstances
similar to the present case under the patent laws.” In the “Proprie-
tary Medicine case,” the Supreme Court held that the arrangement
was unenforceable, by which the manufacturer of the proprietary
m sold pr.:rrioury medicines to such jobbers onlv as agreed *
with the manufacturer to maintain certain fixed prices for all sales
by all wholesale and retail dealers, whether purchasers or sub-

. The Supreme Court, in this case also. was careful to
state that righta which the pat .ut laws might secure were in no way
involved or determined by this decision. No warrant, therefore,
for l:.r‘ldglng the rights of a patent-owner is aforded by these de-

From what has preceded it is apparent that the Supreme Court
of the United States has assumed an interesting attitude regarding
the relation of the Sherman Anti-Trust Aet to the patent laws.

In 1802, in a case, involving the validity of contracts relating
to the manufacture and sale of harrows, Mr. Justice Peckhiam, speak-
ing for the Court, began the discussion by saving: “The first im-"
portant and most matarial fact in considerine this ouestion is that the
agreements concerned articles protectad hy letters patent of the Gov-
ernment of the United States.” The owner of the patent, Mr. Justice
Peckham continued, was “the owner of 2 monopoly recognized by
the Conatitution and by the statutes of Congress.  An owner of a

tent has the right to gell it or to keep it; ‘o manufacture the article
imself, or to licanse others to manufact:fe it; to sall such article him-
self or to authorize others to sell it.” Coming to the question as to
whither the contracts in the case were illega! under the Sherman

«=Trust Act, Mr. Justice Peckham said: .

. ™The general rule ls absol'ite freeltom In the use or sale.of rights '""'*i‘
bae patent laws of the Unlted States The? v ohlect of thess laws 4
t u.:'upolf-. and the rule is, wiygy few except at any conditions whiaz
Ale not In thelr very nature illecal =ity rersss to this kind of property,
imr_sod by the patentee and agreci 1o by tie lirmasee for the rleht to many-
facvare or use or sell toe article, will be upbeld v tae courts. The fact that

the conditlons 17 tae contracts keep up tue woaopcly or fs prices does not
render them lliegal. g 3

That statute (1. e. t5e Sherman Antl-Trust Act) clearly does not refer
10 that kind of a restraint of Interstate commerce wilca may arise from
reasonable ant legal conditlons Imposed upon tue assignee of licensee of &
patent by the owner thereof, restriciing tie terms upon which the article
may be used and the price 10 be demanded therefor. Such a construction
of the act, we have no doubt, was never contemplated by its framers.”

Nothing which the Supreme Court of the United States has since
said modifies its view above expressed. In 1807, the Supreme Court
quoted with approval its fgrmer opinion, and added: “1t is unneces-
sary to consider how far a stipulation in a contract between the owner
of & patent right and the purchaser from him of a machine manu-
factured under that right, that it should be used only in a certain
way, will sustain an action in favor of the vendor against the pur-

, In case of a breach of that stipulation.” In 1908, the Bupreme
Court elaborately discussed the rights of an owner of a patent, in
oonneotion with a case relating to a patent for making paper bags.
hat case was shown to have taken out the patent,
to have refrained from making any use of the invention during
the period of the patent. Counsel urged upon the Supreme Court
that an inventor was in the position of a quasi trustee for the public,
and under a sort of moral obligation to see that the publio uires
the rlﬁl'at the free use of the invention, as soon as isconvenjently
E‘db . The Bujmemo Court declared its complete dissent from
is notion. Mr. Justice McKenna speaking for the Court said:

“The Inventor le one who has discovered something of value. It ls his
ute property. He may withhold A knowledge cf It from the public,
and he may Insist upon all the advantages and benefits whlch the statute
promises to him whc discloses to the pubile his luvention
AS 10 the suggestlon that competitors were exciuded from the use of
the new patent, we answer that exclusion may be sald to have been the very
essence of the right conferred by the patent, as Ii Is tie Frlvllen of any |
owner ¢f property Lo use or not tc use 1t, without question of mctive.”

National Dangers Threatened By Curtailing
Patent Rights.

Perhaps the disrespect of patent rights, implied in th -
A plied in the conten
tions of the Department of Justice ancrlhe changes in the patent
laws gropoud y Congress, would never have arisen had not the
mistaken belief become general that patents covering improvements
rve lesa encouragement and protection than patents covering
ploneer inventions. For the future of American industries and the
&'"‘"’ of the country, it is hoped that a correct understanding of
® facta—a few of which have here been touched upon—may speedily
oorrect this popular error.
proposal to restrict rights, hitherto deemed the fair due of
the sucocessful inventor, raises more than a legal question. It raises
the moral issue, whether the inventor who has devoted his life to
increasing human information and welfare, upon the assurance of
laws and well settled decisions that bave long defined the rewards
for bor and risk, should now be deprived of the rewards so
solemnly prom to him, which at best are such inadequate com-
pensation for the service he has renderod to the community.

Any proposal to abrid?o the rewards of invention raises another
question, involving the welfare and very existence of the auntire com-
munity. With our expanding population and the inereasing 1equ.ne-
ments and cost of living compelled by our advancing civilization,
we oannot continue to maintain ourselves, much less to improve our
condition, except by more intensive cultivation of the arts already
discovered. Leading inventors assure us, and cdmmon observation
and experisnce m&po.g their view, that during the next century the
new flelds which invention may open must be fewer and more re-
stricted those opened by the brilliant series of pioneer inven-
tions during the century just passed. Future invention, therefore,
must be accomplished by harder effort, with shorter degrees of
progress, and against greater obstacles, than have previously been
met. In education this fact has been plnhmr ‘seen. Technical
schools to equip future generations for the harder struggle for ex-
intence awaiting mankind are everywhere being established. Phil-
anthropy also has a clear vision of the future. Foundatirns to dis-
cover methods of bettaring human conditions, to increase the effi-
ciency of humanitarian institutions and to help the race tocope with
increasing difficulties of existence, ure being endowed on every
hand. Until recently, the only agency at work in the solution of
this great problem of civilization has been the patent system. For
that purpose, the framers of the Constitution built the patent sysiem
into the foundation of the Government; und, following the leader-
ship of Alexander Hamilton, four generations of statesmen and

ul'?ltl have brought it to its present development. While educa-
ion and philanthropy are just beginning to realize the magnitude
of this great purpose, and nrentrel!\ﬂngt eir energies to the utmost
to assist in this tremendous task, what can be more reckless than to
cripple the chief force engaged in this work?

GiLsent H. MoNTAGUE.
New York City.




